Workplace Discrimination and
Harassment

"Using international research, the Beyond Bullying Association estimates that between
400,000 and 2 million Australians will be harassed at work (in 2001), while 2.5 to 5 million

will experience workplace harassment sometime during their career.

Workplace bullying has serious economic effects on Australian organisations. A recent
impact and cost assessment calculated that workplace bullying costs Australian employers
between $6 billion and $36 billion every year when hidden and lost opportunity costs are

considered."

The economic imperative for employers to ensure that their workplace endeavours to
eliminate and responds appropriately to complaints of discrimination and harassment is
beyond argument. The vicarious liability provisions of the legislation which “rope in”
employers to the conduct of employees who engage in such unlawful behaviour at work
provide significant incentive for employers to keep appraised of developments in this area of
regulation. This paper examines recent developments in both discrimination law and more

general issues relating to workplace harassment.

1. Direct and/or Indirect Discrimination

In Queensland, complaints of discrimination can be made under both the Anti-Discrimination
Act 1991 (QId) (“the Act”) or the suite of Federal legislation administered by the Human
Rights and Equal Opportunity Commission®. For considerations of brevity, this paper
considers only the State provisions, which, in the main, are mirrored in the Federal

provisions. Specific reference should always be had to the particular provisions, as

! Human Rights and Equal Opportunity Commissionsfatteet "Good Practice, Good Business", 1 December
2004, available online atww.hreoc.gov.au/info_for_employers/fact/index.html

hunthunt

Page 1 of 16



differences do exist (particularly in relation to the defences open in complaints of impairment

discrimination).

In this paper, the focus is on the second phase of the complaint resolution process, or that
part of the process that occurs once an accepted complaint is referred to the Anti-
Discrimination Tribunal. At this point, the process comes to resemble a traditional legal
claim, with the parties being required to issue “points of claim” (similar to a statement of
claim) and “points of defence”. Prior to this process commencing, there is a compulsory
conciliation process, which should be utilised by the parties to resolve the matter pre-trial, if

appropriate.

When acting for either complainants or respondents, it is important to specify whether the

discrimination complained of/being responded to is direct or indirect. The differences

between the two types of discrimination are set out in the provisions of the Act.

"10 Meaning of direct discrimination

(1) Direct discrimination on the basis of an attribute happens if a person treats, or
proposes to treat, a person with an attribute less favourably than another person
without the attribute is or would be treated in circumstances that are the same or
not materially different.

Example—
R refuses to rent a flat to C because—

C is English and R doesn't like English people
C’s friend, B, is English and R doesn't like English people
R believes that English people are unreliable tenants.

In each case, R discriminates against C, whether or not R’s belief about C’s or B’s nationality, or the
characteristics of people of that nationality, is correct.

(2) It is not necessary that the person who discriminates considers the treatment is
less favourable.

3) The person’s motive for discriminating is irrelevant.
Example—

R refuses to employ C, who is Chinese, not because R dislikes Chinese people, but because R
knows that C would be treated badly by other staff, some of whom are prejudiced against Asian
people. R’s conduct amounts to discrimination against C.

(4) If there are 2 or more reasons why a person treats, or proposes to treat, another
person with an attribute less favourably, the person treats the other person less
favourably on the basis of the attribute if the attribute is a substantial reason for the
treatment.

2 which includesSex Discrimination Act, Race Discrimination Actsahility Discrimination AcandHuman
Rights and Equal Opportunities Commission @th)

Macrossans Lawyers — Workplace Discrimination and Harassment Page 2 of 16



(5) In determining whether a person treats, or proposes to treat a person with an
impairment less favourably than another person is or would be treated in
circumstances that are the same or not materially different, the fact that the person
with the impairment may require special services or facilities is irrelevant.

11 Meaning of indirect discrimination

(1) Indirect discrimination on the basis of an attribute happens if a person imposes, or
proposes to impose, a term—

(@)  with which a person with an attribute does not or is not able to comply; and

(b)  with which a higher proportion of people without the attribute comply or are
able to comply; and

(c) thatis not reasonable.

(2) Whether a term is reasonable depends on all the relevant circumstances of the
case, including, for example—

(@) the consequences of failure to comply with the term; and
(b)  the cost of alternative terms; and

(c) the financial circumstances of the person who imposes, or proposes to
impose, the term.

(3) It is not necessary that the person imposing, or proposing to impose, the term is
aware of the indirect discrimination.

(4)  Inthis section—
term includes condition, requirement or practice, whether or not written.

Example 1—
An employer decides to employ people who are over 190cm tall, although height is not
pertinent to effective performance of the work. This disadvantages women and people of Asian
origin, as there are more men of non-Asian origin who can comply. The discrimination is
unlawful because the height requirement is unreasonable, there being no genuine occupational
reason to justify it.

Example 2—
An employer requires employees to wear a uniform, including a cap, for appearance reasons,
not for hygiene or safety reasons. The requirement is not directly discriminatory, but it has a

discriminatory effect against people who are required by religious or cultural beliefs to wear
particular headdress."

It appears that particularly for complainants, it is a difficult task to succinctly plead indirect
discrimination. The reason for such difficulty may well be the somewhat convoluted definition

of “indirect discrimination” in the legislation.

In | on behalf of Bl —v- State of Queensland [2005] QADT 37 (14 December 2005), President

Dalton made the following comments in relation to the pleading of indirect discrimination.

"The pleading of indirect discrimination in this matter is poor, as are many pleadings of

indirect discrimination in the Tribunal. It might be timely to ask practitioners to pay
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attention to the statutory definition of indirect discrimination and the relevant case law
when they are making a case of indirect discrimination in the Tribunal. It might also be
timely to draw practitioners' attention to the injunction of Dawson J. in Banovic® that it

is necessary to formulate the term relied upon with "some precision".

In I's case, President Dalton concluded that on the case pleaded the claim must fail.

However, President Dalton continued:

"There is an obvious factual foundation for an indirect discrimination case which, while
not pleaded, is available to the complainants on the facts put before the Tribunal. It

was raised by the complainant in addresses."

President Dalton adopted the language of Dawson J in Banovic where it was said (with
respect to the interpretation to be given to words such as “requirement” or “condition” which

define “term” in the Act):

"Upon principal and having regard to the objects of the Act, it is clear that the words
"requirement or condition" should be construed broadly so as to cover any form of

gualification or prerequisite demanded of an employer of his employee.”

The lesson from I's case is that careful thought should be given to pleading an indirect
discrimination case. Further, if responding to such a case, consideration should be given to
requests for “further and better particulars” if the term is not pleaded with sufficient

particularity to enable a meaningful response.

There are further factors with respect to indirect discrimination complaints that are worth

mentioning. These are:

The requirement that the persons without the protected attribute (that is, the
comparator case) be able to comply with the term. For both complainants and
respondents it is necessary to lead evidence about such matters at any hearing. It is
not enough to simply infer that persons without the protected attribute would be more
likely to comply with the term. Specific evidence must be led about the individual
factual circumstances of the case. For example, adopting the examples given in the
legislation, it may be necessary for the complainant in the “height” example to
demonstrate that persons of non-Asian origin are more able to comply with the term by
reference to statistical data. A defence to the complaint would be for the respondent to

lead similar evidence demonstrating that the term does not discriminate.

3[1989] HCA56; (1989 — 1990) 168CLR165
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If acting for a respondent, a defence to a claim of indirect discrimination is that the
term is reasonable. The onus is on the respondent if such defence is to be raised. In
cases involving complaints of discrimination, it appears that the test of reasonableness
will be fairly high. In Secretary of Department of Foreign Affairs and Trade —v- Styles*
Bowen CJ and Gummo J said "The test of reasonableness is less demanding than one
of necessity, but is more demanding than a test of convenience." In determining
whether a term is reasonable, a Tribunal is likely to take into consideration the
alternative options that were open to the respondent and the reasonableness of those
options, as well as the consequences attended upon the complainant when the term

was imposed.

2. Political Activity

Section 7 of the Act specifies a variety of “protected attributes” about which discrimination is
unlawful. These include sex, race, impairment, pregnancy and gender identity. Most of the

case law relates to the first three of these protected attributes.

A recent decision of the Anti-Discrimination Tribunal in Queensland provides guidance to

practitioners on the definition of the protected attribute of “political belief or activity”.

In Sherman & Anor —v- Grady & Anor [2008] QADT 7 (23 April 2008) Member Forrest
determined that a married couple who had the membership of the Sanctuary Cove Country
Club terminated because of a campaign of complaints engaged in by the husband
complainant against the owner / developer of the commercially owned parts of the Sanctuary
Cove Resort had been unlawfully discriminated against on the basis of political activity and

marital status.

It appears that considerable debate occurred at the hearing about whether or not the
complainants were engaged in "political activity" within the meaning of that phrase in the Act.
The Act does define political belief or activity and the Tribunal moved to a consideration of

the definition at law.

The Tribunal cited with approval the decision of Member Roney in Jones —v- Jacobs and
Clarke [2004] QADT 34 where a passage from a decision of the Anti-Discrimination Tribunal
in Victoria in the case of Nevil Abolish Child Support —v- Telstra Corporation Limited [1997]
VADT 44 was discussed:

4[1989] FCA 342; (1989) 23 FCR 251 at 263
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"Political belief or activity", then, covers a continuum beginning with the mental state
of belief, including the expression of that belief (the holding of a view), and the forming
of an intention to act, and also embracing action itself. The word "political” describes
"belief" and also "activity". It has been held that, for a belief or activity to be political, it
must bear on Government — on the role, structure, feature, purpose, obligations, duties

or on some other aspect of Government.

In our view, a belief or activity will also bear on Government if it concerns the
relationship between Government and the governed — that is, the citizens of the
society in question. What is political must be determined objectively, taking into
account the nature of the activity or belief. In most cases the perceptions of the parties

will be irrelevant.

A belief is not political because a person says or thinks it is. However, there may be
cases where a person considers that a belief is political because the society in
general, and all other people who hold that belief, also consider it so. This may well be

evidence that the belief is in fact political.

There may be cases where the nature or purpose of an activity will be political
because it so intrinsically involves the political beliefs of the people carrying on the
activity but it takes the character from the expression of those beliefs. An example is a
public meeting, the sole purpose of which is to express protest about a clearly political

issue.

Some activities will be clearly political in their nature. Membership of or affiliation with

a political party is one of these.

But there are many cases in which the line of demar  cation between political and
non-political activities will be difficult to draw and will depend on the facts of the

particular case (emphasis by Member Forrest)."
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Member Forrest ultimately determined that the complainant had been discriminated against
because of his "political activity". In so doing, the Tribunal determined that an application
made by Mr Sherman for Sanctuary Cove to be heritage listed constituted political activity
because it was "activity within his own community [which] was involvement in activity that

bore on Government".

It is unknown whether an appeal has been commenced against this decision. Certainly, as it
stands, this writer's view is that the decision extends the scope of potential claims
considerably, particularly as against respondents with commercial interests opposed by
minority groups. Perhaps its only limiting factor is that the economic and social consequence
imposed on Mr Sherman and his wife were so drastic and clearly unfavourable that the case

may be somewhat limited to its facts.

3. Marital Status

The Sherman case is also of relevance to practitioners as it deals with discrimination on the
basis of marital status and/or association with a person who has a protected attribute. The
complaint of Mr Sherman was supported by a complaint lodged by his wife. The
discriminatory conduct complained of was the termination of their joint membership of the
country club. Mrs Sherman's only “crime” appears to have been that she was married to the
principal complainant. Yet, her membership (albeit a joint membership) was terminated at

the time that Mr Sherman’s was terminated.

The Tribunal took the view that without further examination of the circumstances of her
membership, it was unlawful discrimination for her membership at the club to be terminated
solely with reference to the fact that she was married to Mr Sherman. The Tribunal
considered that the facts of this case were similar to the facts in Waterhouse —v- Bell (1991)
25 NSWLR 99, where the New South Wales Court of Appeal determined that refusing
registration as a racehorse trainer to Gai Waterhouse was unlawful discrimination when the
only reason for failing to grant registration was that her husband had been "warned off" all

racecourses as a result of his involvement in the "Fine Cotton" scandal.
The lessons for practitioners out of the Sherman case are that:

Any conduct the subject of complaint against a commercial organization made by a
person purporting to act out of personal or community interests potentially falls within
the scope of the wide definition of political activity contained in the Act; and

When making decisions about how to deal with employees, regard must be had to

individual circumstances, and should not include reference to information about their
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marital status or relationships to other persons unless directly relevant to the decision

being made.

4. Defences

The first part of this paper has provided some information to assist complainants when
formulating a complaint of unlawful discrimination. These sections of the paper deal with
aspects of defending such a claim.

The most relevant defence in the employment law context when considering a complaint of
discrimination under the Act is a defence contained in Section 25. It is commonly known as

the genuine occupational requirement defence. It provides:

"25 Genuine occupational requirements
(1) A person may impose genuine occupational requirements for a position.
Examples of genuine requirements for a position—
Example 1—

selecting an actor for a dramatic performance on the basis of age, race or sex for
reasons of authenticity

Example 2—

using membership of a particular political party as a criterion for a position as an adviser
to a political party or a worker in the office of a member of Parliament

Example 3—
considering only women applicants for a position involving body searches of women
Example 4—

employing persons of a particular religion to teach in a school established for students
of the particular religion

This section is most often pleaded when an employer takes action against a worker in
relation to the protected attribute of impairment, or alternatively, when an employer fails to

make reasonable accommodations in relation to an employee with an impairment.

The decision of the Anti-Discrimination Tribunal in Toginavalu —v- Brown and Department of
Corrective Services [2006] QADT 13 (18 April 2006) should provide some guidance to
practitioners as to the evidentiary requirements to establish this defence.

Mr Toginavalu was employed in the Department of Corrective Services as a custodial
correctional officer. He was medically retired from employment as a result of an alleged
inability to perform the work of a custodial correctional officer. He had injuries to each of his
knees, both caused by out of work incidents (a fall in a supermarket and an incident on an
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airline). The injury caused by the fall occurred prior to him taking up employment with the
Department, and the injury on the airline occurred while he was on a period of approved

leave.

The Department of Corrective Services pleaded section 25 as a defence to treating the
complainant in a prima facie discriminatory manner. Member Mullins determined that the

defence was not made out.

The case is of relevance because the evidence was that while the complainant's
performance was "less competent than another prison officer not so afflicted", because of
the absence of testing of competence either on entry to the position or during the course of
employment, it was inappropriate for the Department to use a lack of competence (caused

by the impairments) as a basis for discriminatory conduct.

The lesson for practitioners is that when relying on a genuine occupational requirement
defence, a respondent must be able to demonstrate that the occupational requirement is
genuine on a subjective and objective basis. See further Flannery —v- O'Sullivan [1993]
QADT 2. Furthermore, the respondent’s evidence about the genuineness of the occupational
requirement did not stand up to scrutiny at the hearing. Before relying on this defence, a

respondent should ensure that the evidence meets the tests set out in the cases.

5. Hardship

A further defence that may be of relevance to persons employing or being asked to employ
persons with the protected attribute of impairment is that contained in Section 36 of the Act.

It provides:

"36 Circumstances of impairment

1) It is not unlawful for a person to discriminate on the basis of impairment against
another person with respect to a matter that is otherwise prohibited under
subdivision 1 if the circumstances of the impairment would impose unjustifiable
hardship on the first person.

2) Whether the circumstances of the impairment would impose unjustifiable hardship
on a person depends on all the relevant circumstances of the case, including, for
example—

(@) the nature of the impairment; and
(b)  the nature of the work or partnership."

Depending on the size of the employer, financial hardship will rarely be able to be

successfully argued before the Tribunal. This is particularly the case where the respondent
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is a large, public organization like a government department. A respondent will usually have

to point to some less tangible hardship in order to be able to make out the defence.

In Toginavalu's case, the hardship defence was not made out on the basis that the risk that
the complainant's physical impairment posed to himself and other custodial correction
officers was not so significant as to impose unjustifiable hardship on the respondent. The
Tribunal determined that even if there was an increased risk that the complainant might
injure himself or others through being employed in the position that he held, this did not
constitute unjustifiable hardship as the evidence about the occurrence of such events

leading to the risk arising was that these events did not occur very often.

The following comments of Member Mullins provides some guidance to employers who are

rehabilitating injured employees back to work:

"It must be accepted that if the complainant returned to work that he could not remain
on an alternate duties program for an extended period of time without an end in sight.
However one would expect that, in accordance with the Department's policies and
procedures, he would be consulted as to his ongoing condition, would be asked to
provide the appropriate medical evidence to support a return to full duties and would
be advised in advance that his return to work program would not be extended or that it
was necessary to produce a medical clearance to confirm he was capable of returning

to ordinary and full duties."

When advising clients who are in the process of managing injured and ill employees in the
workplace, it is important for the policies and procedures to provide reasonable time frames
and steps to be taken for those processes to run their course. Ongoing medical input into
the program should be sought and obtained regularly in order to avoid complaints of

discrimination.

6. Exemptions

In some fields of endeavour, discriminatory practices in recruitment and/or selection for
positions are necessary or advisable. In these unusual situations, it may be in a client's
interest to apply pre-emptively for an exemption from the operation of the provisions of the
Act.

In Exemption Application re: State of Queensland (acting through the Department of
Corrective Services) [2004] QADT 1 (5 January 2004) the Department of Corrective

Services, in a successful application for an exemption to the Tribunal obtained orders that
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they be entitled to selectively recruit only female correctional officers and supervisors at the

Brisbane Women's Correctional Centre for a 5 year period.

In determining whether or not to grant an application for exemption, the Tribunal will consider
whether the conduct that the applicant seeks to exempt would constitute a breach of the Act
if the exemption were not granted. It requires a party applying for an exemption to analyse
existing exemptions in the Act and see if they apply. Furthermore, an applicant for an
exemption should point to the exemption being broadly consistent with the objects of the
legislation, if able to do so. This will also increase the prospects of the exemption

application succeeding.

Another rarely used provision in the legislation concerns the ability for a party to apply for an

opinion in accordance with Section 228 of the Act. Section 228 provides:

"228 Commissioner may seek tribunal opinion

If a person asks the commissioner for advice about how the Act applies in a
specific situation, the commissioner may ask the tribunal for its opinion."

There are some risks in asking for an opinion to be provided which are dealt with in the
decision of Opinion re: Pharmacists Board of Queensland [2008] QADT 3 (17 March 2008).
It appears that successful applications for opinions concern cases where the questions
asked of the Tribunal are more general in nature. Where a party asks the Tribunal to
provide an opinion about a particular situation that may lead to a complaint of discrimination,
the Tribunal is more likely to decline to provide an opinion. For an example of a successful
application for an opinion, see the case of Opinion re: Public Transport Union [1998] QADT
22.

7. Victimisation

Having dealt with a standard discrimination complaint established under the legislation, we

now turn to consider some offence provisions contained in the Act.

Employers must be aware of the risk in responding to complaints of discrimination, being
that a further complaint may be made by the complainant on the basis that they have been
subjected to victimisation because they made a complaint of discrimination. The relevant
provision of the Act is Section 130 that provides:
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"130 Meaning of victimisation

(1) Victimisation happens if a person (the respondent ) does an act, or threatens to do an
act, to the detriment of another person (the complainant )—

(&) because the complainant, or a person associated with, or related to, the
complainant—

0] refused to do an act that would amount to a contravention of the Act; or

(ii) in good faith, alleged, or intends to allege that a person committed an act
that would amount to a contravention of the Act; or

(i) is, has been, or intends to be, involved in a proceeding under the Act
against any person; or

(b)  because the respondent believes that the complainant, or a person associated
with, or related to, the complainant is doing, has done, or intends to do one of the
things mentioned in paragraph (a)(i), (i) or (iii).

(2) In this section, a reference to involvement in a proceeding under the Act includes—

(& making a complaint under the Act and continuing with the complaint, whether by
investigation, conciliation, hearing or otherwise; and

(b) involvement in a prosecution for an offence against the Act; and

(c)  supplying information and producing documents to a person who is performing a
function under the Act; and

(d) appearing as a witness in a proceeding under the Act."
Complaints often arise where employers move to separate the complainant and respondent
to complaints of discrimination in a workplace (if both parties continue to be employed).
Care must be taken by employers (and practitioners advising employers) to manage the
workplace carefully after a complaint is made. In some instances, moving the complainant
will be appropriate but must always be done with caution to avoid a complaint of

victimisation.

8. Vilification

Recent amendments to the Act provide that it is an offence for a party to vilify a party on the

grounds of race, religion, sexuality or gender identity. Section 124A provides:

"124A Vilification on grounds of race, religion, sex uality or gender identity unlawful
(1) A person must not, by a public act, incite hatred towards, serious contempt for, or severe
ridicule of, a person or group of persons on the ground of the race, religion, sexuality or
gender identity of the person or members of the group.”

This provision becomes relevant in the employment context if the terms of Section 124A are

combined with the terms of Section 133. Section 133 provides:
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"133 Vicarious liability

(1) Ifany of a person’s workers or agents contravenes the Act in the course of work or
while acting as agent, both the person and the worker or agent, as the case may be,
are jointly and severally civilly liable for the contravention, and a proceeding under the
Act may be taken against either or both.

(2) Itis a defence to a proceeding for a contravention of the Act arising under subsection
(1) if the respondent proves, on the balance of probabilities, that the respondent took
reasonable steps to prevent the worker or agent contravening the Act."

In workplaces increasingly reliant on web-based methods of communication and interaction
(including but not limited to social networking sites such as Facebook, MySpace and other
platforms) it is not beyond the realm of possibility for such uncontrolled and unregulated
conduct to the subject of a complaint. If an employer fails to have workplace policies
designed to convey to employees the need for self regulation on such sites, particularly if
those sites have a work-related component, the risk to an employer of being found liable of

discrimination generally and vilification particularly is high.

9. Workplace Harassment

We turn now to a consideration of workplace harassment/workplace bullying, a concept
related to the legal concept of discrimination, but somewhat different as a matter of law.

Definitions of “harassment” differ widely. A commonly used definition borrows from both
sexual harassment law and workers’ compensation legislation. It is contained in the Code of

Practice on Workplace Harassment® and provides:

"(1) A person is subjected to ‘workplace harassment’ if the person is subjected to
repeated behaviour, other than behaviour amounting to sexual harassment, by a
person, including the person’s employer or a co-worker or group of co-workers of
the person that —

(@) is unwelcome and unsolicited; and

(b) the person considers to be offensive, intimidating, humiliating or
threatening; and

(c) areasonable person would consider to be offensive, humiliating,
intimidating or threatening.

(2)  Workplace harassment’ does not include reasonable management action taken
in a reasonable way by the person’s employer in connection with the person’s
employment.

® Prevention of Workplace Harassment Code of Practice, Released by Workplace Health and Safety
Queensland, available at http://www.deir.gld.gov.au/pdf/whs/harassment_code2004.pdf
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(3) Inthis section -
‘sexual harassment’ see the Anti-Discrimination Act 1991, section 119."

When speaking about workplace harassment, a party may be referring to the ability to bring

a complaint within a range of legal realms. These include:

1. A complaint of discrimination, if the harassment is on the basis of a protected attribute
(outlined in Section 7 of the Act);

2. A complaint under the workers' compensation legislative provisions if a personal injury has
been sustained. Note that the operation of the exemption for psychological injury arising out
of reasonable management action will exempt a significant number of psychological injury

claims;

3. An application for breach of the Code of Practice. If an employer complies with the Code, a
defence to a claim of workplace harassment is open. A failure to comply with the Code may

result in a complaint of breach of workplace health and safety being upheld;
4. A complaint with respect to criminal conduct if the harassment involves a physical assault;
5. A complaint for unfair/unlawful dismissal (if jurisdiction permits); or
6. A complaint of breach of employment contract (particularly of an implied term).

Bullying and harassment, are widely used terms, which are not necessarily well understood by
the general client population. Litigation based on a complaint of workplace harassment is
notoriously difficult. At the senior executive level, claims could be brought for breach of contract.
If the conduct led to termination of employment, in some employment situations, a claim for
constructive dismissal might be appropriate. However, unless the basis of the harassment can
be evidentially linked to a protected attribute, ease of remedy is not easily found for most
employees.

10. Remedies

By way of conclusion, it is appropriate to refer briefly to some of the powers of the Tribunal to

remedy complaints of unlawful discrimination.

The Anti-Discrimination Tribunal’s powers in relation to established complaints is contained

in section 209(1). It provides:

"(1) If the tribunal decides that the respondent contravened the Act, the tribunal may
make 1 or more of the following orders—
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(@) an order requiring the respondent not to commit a further contravention of
the Act against the complainant or another person specified in the order;

(b) an order requiring the respondent to pay to the complainant or another
person, within a specified period, an amount the tribunal considers
appropriate as compensation for loss or damage caused by the
contravention;

(c) an order requiring the respondent to do specified things to redress loss or
damage suffered by the complainant and another person because of the
contravention;

(d) an order requiring the respondent to make a private apology or retraction;

(e) an order requiring the respondent to make a public apology or retraction by
publishing the apology or retraction in the way, and in the form, stated in
the order;

()] an order requiring the respondent to implement programs to eliminate
unlawful discrimination;

(9) an order requiring a party to pay interest on an amount of compensation;

(h) an order declaring void all or part of an agreement made in connection with

a contravention of this Act, either from the time the agreement was made
or subsequently.”

The traditional remedy of damages is most usually awarded in successful cases. The
Tribunal will entertain arguments in relation to general damages, economic loss and special
damages. Claims for costs and interest also usually succeed.

What is still an issue at large is the potential for increasingly exponential awards of
damages. In the recent Victorian case of Tan v Xenos (No 3) (Anti-Discrimination) [2008]
VCAT 584 (11 April 2008), an award of damages of $100,000 against the respondent was

made by the Victorian Civil and Administrative Tribunal.

The interesting feature of Tan’s case is that, in contrast to claims for damages for personal
injury, very little analysis of the rationale for the award was provided.

It may be that the following factors were of relevance to the Tribunal:

The impact on the complainant (it was arguable that her neurosurgery career was
irreparably damaged); and

The respondent’s attitude towards defence of the complaint (the respondent had
sought to impugn the complainant’s motives for bringing the complaint — a defence that

was not established on the evidence).
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Other remedies that can be awarded can include:

Orders for apologies (public and private);
Orders for re-instatement; and

Orders concerning additional training on anti-discrimination and EEO issues.

It was anticipated that in the wake of the WorkChoices amendments to the unfair dismissal
jurisdiction, there would be an increase in the number of discrimination complaints.
Anecdotal evidence from the Anti-Discrimination Commission indicates that this suspicion

has not necessarily been borne out.
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